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Sept 7th, 2009

Maurice Brenyah-Addow

City of Oakland Planning Department

250 Frank Ogawa Plaza 2nd Floor

Oakland, CA 94612

SUBJECT: CDO7-340/PMW07-032 “Two Vacant Lots fronting on Shepherd Canyon Road and Abutting 6291 Westover Drive”
Dear Maurice:
Thank you for the opportunity to provide comments for the proposed development on Shepherd Canyon Road.  In keeping with our long standing tradition of providing constructive comments, which respect the rights of an owner to develop a property for its legally intended use, and also with respect to the rights of current and future residents, and at the same time aspire to the highest standards of city planning and design, we submit the following comments:

The essential problems with this application are that 1.) It interrupts the green belt established along Shepherd Canyon Road, 2.) The application proposes to combine two “spaghetti thin” parcels which, even when combined, do not conform to the applicable zoning standards, 3.) The application creates problems in complying with the provisions of the Shepherd Canyon Corridor Plan and EIR (Shepherd Canyon EIR)

We appreciate and support the past efforts of the city planning department and real estate department to find alternate parcels to swap with the owner, so the owner could build a project, and the green belt could still be preserved.  And we appreciate the flexibility the owner initially showed in looking at alternatives.
Given defects in the noticing of this project, and the site's importance to existing open space of regional significance, and that the comments are due on a holiday at this time of year, making it difficulty to contact affected property owners, we respectfully request an extension of time for comments on this project.  To preserve the record, we submit the following comments, and reiterate past comments we made to the applicant in November of 2007.
1. Notice of application is defective.  The application indicates lot abuts 6291 Westover Drive.   There is no 6291 Westover Drive.  Application may mean 6281.  In addition, as indicated in the attached picture, the notice board was posted so as to be barely visible to passing traffic, and in a location where residents would have to needlessly climb a steep hill to be able to read it.   This is especially puzzling since the site offers much more visible and accessible locations nearer the road.    This is a problem given the regional impact of this project interrupting a major green belt, and extensive concerns expressed previously by the community.   When re-noticed, the sign should be closer, to the road so as to be visble. This is also an appropriate application for “story poles” to make the extent of the project apparent to the public. We were surprised, given extensive prior discussions, to find the project was being noticed in such a manner, with comments due on a holiday weekend.  We request story poles when the project is re-noticed, so that notice and participation in the review will be commensurate with the project’s impact.  If story poles are not possible, with some lead time, SCHA would be willing to provide some markers of the project’s location and extent, for the larger community.

In addition, neighbors within 300 feet were not properly notified. This would include neighbors on Westover Drive, Shelterwood Drive, and Bishop’s Court within 300 feet of the project.
2. The existing lots are of an unusually narrow “spaghetti thin” dimension, and when combined, still do not comply with the minimum lot size for this zoning, which is 12,000 SF.  We do not believe it is legal, or in compliance with zoning requirements, to create a new substandard lot by combining two substandard lots.  This would only be acceptable if the new lot complied with the minimum lot size of 12,000 SF and required frontage for the zoning.  The new lot is not grandfathered, since it is new. Rather newly created lots must comply with current zoning standards.  Thus these two small lots are not currently buildable and the proposed lot is not conforming. Thus the application does not provide a legal path to a conforming lot. 
3.  We believe that the applicant must apply for a conditional use permit in order to combine these two lots if the result is a substandard relative to the zoning requirements.  Without a conditional use permit, staff would be exceeding its authority in granting this application.  During this process, there will be an opportunity for public comment, and we will oppose the creation of a new substandard lot in this location.  If this project were on a secondary street, and not intruding in the open space of the scenic corridor, SCHA would not object to the project.
4. The driveway on Shepherd Canyon poses a safety threat and is uniquely detrimental because of where the curb cut is located on Shepherd Canyon Road. This is especially true since the shoulder of the hill blocks the view of oncoming traffic.
5. The quality of materials is crucial at this site due to its prominence, and, as specified, don't fit the site requirements.  The scale of many of the features are also not consistent with the standards for human scale features and other attributes of the Oakland planning department’s design review criteria for residential projects.

6. Environmental Determination In addition, because of the above, the CEQA exemptions cited in the application do not apply. 
a. The application cites Section 15183 of the State CEQA guidelines. However, Exemption 15183 does not apply.  Section 15183 of the State CEQA guidelines provides exemption for “projects consistent with a General Plan for which EIR was certified.”   This exemption does not apply because as stated above, the proposed combined parcel is not consistent with the applicable zoning and general plan, and because it asks for a variance to the requirements regarding driveways in the Shepherd Canyon EIR.
b. The application also cites Section 15303 of the State CEQA guidelines. However, Exemption 15303 also does not apply. In the exceptions to the Exemptions listed in 15300.2, Exception 3 states that Categorical Exemptions shall not be used for an activity where there is a reasonable possibility the activity will have a significant Impact on the environment.   (This applies to both 15503 and 15183 exemptions). This construction is proposed in a previously undisturbed greenbelt.  Although its current private ownership may be a fluke, the intention of the Shepherd Canyon EIR was to create a continuous greenbelt, and there are several other instances where the city has used eminent domain to acquire private property for public uses to preserve than same greenbelt identified in the Shepherd Canyon EIR.   (For example, condemnations of private property to preserve sections of the same greenbelt along Escher Drive in the mid 1980’s). [SCHA has documents on file and available upon request.] So private ownership is not by itself demonstration of exclusion from the greenbelt defined in the Shepherd Canyon EIR, and certainly not justification to exempt the application from additional CEQA review.  While the current city’s budget situation provides an understandable difficulty in regard to the city actually exercising its emimant domain authority, private ownership also does not exempt the property from CEQA review of the impact to the greenbelt.  The issues with zoning and related conformance issues also hinder application of 15303 because of exception 3, significant impact.


In addition, the 15300 Exceptions also prohibit the use of Categorical exclusions on 
Scenic Highways.   Shepherd Canyon Road is designated by Oakland in the S-10 
Scenic Route designation, and Title 17, 
17.90.060- Restrictions on subdivisions 
in the Shepherd Canyon Corridor- states “that every reasonable effort has 
been 
made to locate the building sites so as to maximize conservation of open 
space 
which is valuable for visual, recreational, ecological, drainage or safety 
purposes.”  This also does need to be taken into account in evaluating the 
Significant Impact under 15300.2, Exception 3.  This project is a significant
impact 
for this scenic route S-10 designated property.


In addition, though we note the city has routinely cited 15303 for “one home” 
projects in the “Project Area” defined in the Shepherd Canyon EIR, its repeated use 
ignores the cumulative impacts as well as required mitigations that were required 
for the collective Shepherd Canyon EIR Project Area.  If the SC Project Area 
were considered as a whole, cumulative impacts would be taken into account and 
collective requirements for mitigation, already defined in the Shepherd Canyon EIR 
would be enforced. Instead the cumulative impacts identified the EIR and their 
associated mitigations identified in the EIR are ignored, by the city’s use of 15303 to 
implement an EIR Project Area on a home by home basis using 15303. Thus the 
city’s use of 15303 exemptions presents problems under the 15300.2b exception 
for cumulative impact as well.

7. In addition, we attach and include comments provided in Nov 2007 on the same project.

8. We want to reiterate that we appreciate and support the efforts of both the city and the applicant to identify parcels to swap that would save the greenbelt, but still allow the applicant to build a nearby project. We were encouraged at the progress signified by the identification of suitable candidate parcels. We were disappointed however, that the process fell through simply because the applicant wanted to be paid additional funds for adapting their design to a new site. We hope the applicants also takes responsibility for the fact that they bought “spaghetti thin” parcels which were substandard by far compared to not just published zoning regulations, but any reasonable standards for build able lots, and that the proposal they make to combine parcels is still non confirming. Overall this represents a significant entitlement risk which we hope they will weigh against costs for adapting their design.  The value of time, especially in the current market also has significant value, which we hope they will take into account.  As a 501 c3 non profit neighborhood organization, our mission would not normally include participating in a developer’s project to offset a developer’s entitlement problems with cash contributions from our general fund, as we were asked to do in this case. However, we still do hope to help in any way that we can to support an outcome desirable for all.
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SHEPHERD CANYON HOMEOWNERS ASSOCIATION
 
 
28 November 2007

 

Li-Sheng Fu, Architect

Lung Hwa Associates
 

SUBJECT:     NEW HOUSE ON SHEPHERD CANYON ROAD AP#048-7304-58 & 59
 
Dear Mr. Fu:

 

            Thank you for this opportunity to submit comments on the proposed new house and lot line adjustment on Shepherd Canyon Road .  We have reviewed the drawings you sent via email.

 

            To start off, I would like to thank you sincerely for sending us the drawings to review prior to the public notification of the project.  We truly appreciate being included in the process before the formal application has been made.  

 

            Our comments pertain more to the creation of the lot and the location of the project, than to the architectural design of the house.

 

· This project is located in a green belt that was formed when CalTrans abandoned plans to build a freeway through Shepherd Canyon .  At that time (1975) many lots owned by CalTrans were deeded to the City of Oakland as dedicated open space.  An environmental impact report was prepared, and the Shepherd Canyon Scenic Corridor was created.  A document entitled the “Shepherd Canyon Corridor Plan” was implemented in conjunction with the EIR, and was adopted as a part of the General Plan.  Your two lots are surrounded by the green belt that forms the scenic corridor.  It is a puzzlement to us that these lots are in private ownership, as it was certainly the intention during the CalTrans property transfer that they be included in the green belt.
 

· We do not believe it is legal, or in compliance with zoning requirements, to create a new substandard lot by combining two substandard lots.  This would only be acceptable if the new lot complied with the minimum lot size of 12,000 s.f.  It is not the intent of the ordinance to permit the creation of  a new lot by combining two unbuildable lots.  These two small lots are not developable, and will never be developable.
 

· The proposed development will be the only house in a swath of wooded open space, and thus will intrude on the scenic corridor.  Aesthetically, it will disrupt the scenery that is enjoyed by travelers on Shepherd Canyon Road on a daily basis.  Most residents of this area assume that this wooded area is dedicated open space.
 

· The stretch of Shepherd Canyon Road is west of a rise in the topography, which will conceal the driveway from the uphill direction.  We greatly appreciate your design, which turns the garage, so that residents can enter the flow of traffic nose first.  However, there will be a hazardous traffic condition if this house is built, because there is not long distance visibility from the up hill direction, and speeds on this stretch of the road are typically 50 to 60 m.p.h., despite the posted speed limit of 45 m.p.h.
 

· We believe that you must apply for a conditional use permit in order to combine these two lots.  During this process, there will be an opportunity for public comment, and we will oppose the creation of a new substandard lot in this location.  If this project were on a secondary street, and not intruding in the open space of the scenic corridor, we would not object to the project.
 

Please feel free to give me a call if you would like to discuss this project.

 

Sincerely,

 

Claudia Falconer, Architect

Shepherd Canyon Homeowners Association 

Design Review Committee
 510-339-1128 
 

 

